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CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013 
Committee 

Resumed from 18 November. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Clause 1: Short title — 
Progress was reported after the clause had been partly considered. 

Hon KATE DOUST: I just have a couple of things in clause 1 that I want to canvass before we move into the 
amendments I have on the notice paper. Other members may have other questions they may want to canvass, but 
I know the police have quite an extensive training program that canvasses not just what they will do on the job, 
but issues around discrimination. I imagine there is also an ethics session, a physical aspect and a whole range of 
other things about how to be an effective police officer. Because I do not know, I wonder whether the 
Attorney General could tell us how long the training course for a prison officer is. What are the components of 
that course; and is there some type of ethics training program? The government has talked about this legislation 
in terms of dealing with people’s competency and the issues around who they might associate with outside of 
work. I wonder whether those types of matters are canvassed in any way, shape or form during the training 
process so that before people walk through the door on the job on day one, they are fully aware of the 
requirements of the work and the implications if they step outside the set parameters of the work and the nature 
of the work. It would be helpful if the Attorney General could provide some information about that. 

Hon MICHAEL MISCHIN: Yes, there is a three-month course, which includes elements of accountable and 
ethical decision-making and training in those aspects, including being alerted to issues such as being groomed to 
be corrupted and matters of that nature. Indeed, the honourable member has provided me with a segue to another 
aspect of the importance of this particular legislation and the reforms that are intended. It is not merely out of the 
public interest that the commissioner has to have confidence in his or her officers but other prison officers have 
to have confidence that the person standing next to them and upon whom they rely for their safety is someone 
with whom not only can they have confidence, but also the commissioner can have confidence. 

Hon KATE DOUST: I thank the Attorney General for that piece of information. When we were in government, 
I had the good fortune to attend a number of graduation ceremonies for prison officers that were held at what 
was called Nyandi Women’s Prison in those days. I was always very interested to find out what occupations 
people held before deciding to become a prison officer. From memory, they were all mature age workers; they 
were not terribly young people. 

As well as the training process, which occurs after the event of being employed, what sort of assessments are 
made of individuals before they are hired—before they get into the training process—to assess whether they are 
an appropriate person to deal with those types of ethical issues that have been canvassed during this debate? I am 
sure the police do this as well. I expected there to be a raft of evaluations, not just physical and intellectual. 
I imagine there would be a series of psychiatric evaluations or a range of other testing to see how people react to 
certain situations or environments. Does that happen beforehand or is it really left until the training process to 
discuss what is or is not appropriate on the job? 

Hon MICHAEL MISCHIN: I mentioned some of these during my second reading reply. 

Hon Kate Doust: You were very quiet; I may have missed it. 

Hon MICHAEL MISCHIN: I will do better. I went through several of those issues about the rigorous screening 
that is undertaken by the department. They include reviews of criminal history and any outstanding court 
appearances, a review of internal intelligence holdings, including any known association with offenders, and an 
assessment of an integrity declaration by the applicant that requires disclosure of issues with a potential nexus to 
integrity risk, such as associations with offenders of organised crime, past disciplinary action et cetera. 
Psychometric testing is carried out and referee checks are made. I understand it is not unlike the sorts of checks 
that are carried out for potential police officers. Further screening is also conducted at the end of any 
probationary period relating to job suitability, with evaluations and the like. Notwithstanding all that, people can 
be corrupted or they can become inefficient. Notwithstanding the most rigorous testing and evaluation, they may 
prove to be unsuitable, either temperamentally or otherwise, for the responsibilities that they are entrusted with. 
That may not emerge until some period after they have become permanent employees. Of course, people can 
also be corrupted over time, or they may have changes in their life that make them more vulnerable to being 
influenced by criminal elements, so no matter how rigorous we are at the pre-employment stage, their 
circumstances may change later on in their career. 
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Hon KATE DOUST: I thank the Attorney General very much for that information, and he is right; 
circumstances can change and alter people’s manner of operating and their understanding of what is and is not 
appropriate. I want to move on to another matter relating to the commissioner’s loss of confidence in a prison 
officer. An aspect of this was canvassed on pages 37 and 38 of the twenty-fifth report of the Standing Committee 
on Legislation. The committee considered whether loss of confidence should apply to a prison officer because 
the officer was medically unfit. I note a report in today’s media about the disabled police officer, 
Constable Ryan Marron, who contracted Murray Valley encephalitis while on duty in the Kimberley some years 
ago. There has been quite a lot of media around this young man; it is a quite tragic set of circumstances for him 
and his family. I read today that the Commissioner of Police has determined that he will move a loss of 
confidence in Constable Marron because he has been deemed to be medically unfit. That is a dreadful thing at 
this point in Constable Marron’s life, and I know that the Western Australian Police Union of Workers has been 
acting on his behalf. I know that that has happened from time to time to police officers. Police officers do not 
have workers’ compensation in the same way that other public service or private sector employees do; they have 
different arrangements. Quite often when loss-of-confidence provisions kick in for a police officer who has been 
deemed medically unfit, some sort of payment is made, and I am aware that there are currently discussions on 
foot around Constable Marron’s circumstances. 

I am not going to talk about that matter, but I want to link it back to a matter that was raised in the legislation 
committee and canvassed in the report. The committee on page 37 of the report makes reference to the 
explanatory memorandum. Paragraph 7.29 reads, in part — 

… the CEO retains a wide managerial discretion to remove prison officers where their suitability is in 
question. They are also broad enough to ensure the CEO is able to remove a prison officer who is 
medically unfit to continue performing the duties of a prison officer. 

Paragraph 7.30 then reads — 

The Committee is concerned by this passage in the Explanatory Memorandum given the evidence it has 
heard as well as the fact that, currently, the discharge of a custodial officer on medical grounds occurs 
in accordance with regulation 5 of the Prisons Regulations 1982 and regulation 51 of the 
Young Offenders Regulations 1995. The Committee is of the view it is inappropriate to use a removal 
power for loss of confidence in cases where custodial officers are medically unfit. 

I would imagine that there have been occasions on which prison officers have sustained substantial injuries as 
a result of the work they do; we all know that it is quite dangerous work and that they do not know from day to 
day what is going to happen on the job, and they are exposed to a range of hazards. The committee apparently 
raised this issue with the Minister for Corrective Services and was informed that — 

… the Bill does not intend to override the regulations governing the discharge of a custodial officer on 
medical grounds. 

That all sounds very good, but paragraph 7.32 reads — 

A minority of the Committee — 

Which I would assume was Hon Sally Talbot and Hon Lynn MacLaren — 

found troubling the apparent contradiction between the Second Reading Speech statement that the CEO 
could use the provisions for removing a medically unfit prison officer and the Department’s assurance 
that the provisions were not intended to be used for removal of a medically unfit prison officer.  

I know that from time to time explanatory memoranda will say one thing, and somebody from the department or 
the minister will say that they would never do that. We need to have absolute clarification here of whether, in the 
circumstance of a prison officer who is medically unfit, the chief executive officer would use loss of confidence 
to remove them or, on the flipside, prison officers can be reassured that that would never be used in those 
situations. 

Hon MICHAEL MISCHIN: I note the basis for the concern, but I will explain it this way. With the police, 
there may be other considerations. I am not sure that there is a means of removing someone who is physically or 
mentally unfit, other than by the use of the loss-of-confidence provisions because, as the honourable member has 
identified, they do not have access to Workers’ Compensation and Injury Management Act 1981 regimes. That is 
something that the government is looking at addressing. The compensation for police is that they have very 
generous sick leave provisions and the like, and medical benefits. 

Hon Kate Doust: I hope you take that into account when you have a look at their future workers’ compensation 
arrangements. 
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Hon MICHAEL MISCHIN: I cannot speak to that, because that is not my portfolio. They have all of that, but 
unfortunately it does not lead to the same rehabilitative regime that is the focus of that piece of legislation. It 
does need to be addressed. With prison officers, that is not the case; they do have access to that regime. The 
explanatory memorandum says that and, yes, I would have to accept that, on reading of the bases for the use of 
loss of confidence, such as integrity, honesty, competence, performance and conduct, the performance aspect 
may very well be that a person’s physical performance may not be up to the standards that are necessary for 
a prison officer. However, I would be surprised if that avenue were to be used in preference to those that are 
already in place and are being used now under the prison and young offender regulations for dealing with people 
who have medical conditions and are not physically fit for their duties. I would have thought that, as a matter of 
commonsense, if a prison officer is otherwise sound and has performed diligently, but because of some injury on 
the job has not been able to be rehabilitated enough to be returned to their original duties, the Commissioner of 
Corrective Services would not want to dispense with their services entirely without making use of that corporate 
knowledge and other skills in some other capacity in the department. I cannot promise, but I would find it very 
unlikely, and the assurance that I have had is that that is not the avenue that would be used in those sorts of 
cases. One would have thought that, with the review prospects by the Western Australian Industrial Relations 
Commission, it would be difficult to sustain a dismissal on the basis of loss of confidence if there were another 
means of using their services. 

Hon KATE DOUST: I thank the Attorney General for that explanation. I suppose I am looking for something 
a bit more concrete. I know the minister is probably very genuine in expressing those views, but we live in a very 
strange world when it comes to employment practices. Governments and ministers change, or ministers change 
before the government changes, as it turns out. We need to perhaps lock this down. Will it actually happen? It is 
all very well to say that a prison officer still has access to the WAIRC, and would have payment for 28 days, but 
in some ways, for the prison officers, it is probably—I am not sure whether the word is “unfair”—that there is 
a greater disadvantage than there would be for a police officer, albeit that they have different arrangements. 
I think there needs to be more clarity for people working in the sector about the circumstances around that. 
I think if people are in that situation of having copped a significant beating at work, they may have developed 
significant physical injuries, there may be some other health matters that arise—maybe some mental health 
matters that arise—from the incident, they are not always in the position of being able to defend themselves in 
the Industrial Relations Commission and argue the case as to why they should be allowed to continue their 
employment. I do not know what other options there are in the prison sector for light duties or other forms of 
occupation. I can understand—I may not necessarily agree with it—the government’s arguments about those 
other aspects, but I just think for prison officers this might be quite difficult. I would be interested in knowing at 
what point “medically unfit” would kick in. What type of level or situation could it possibly kick in? Maybe 
“kick in” was the wrong use of words! 

Hon MICHAEL MISCHIN: A couple of points need to be made; firstly, what are the skills that prison officers 
and youth custodial officers possess? As I outlined in my second reading reply, they are people who, through the 
nature of having been found suitable for the job, have communication skills, negotiation skills and conflict 
resolution skills. They have received training in respect of cultural sensitivity and are able to work with people 
from a range of backgrounds, and are able to deal with people with mental health issues and behavioural issues. 
They, as a matter of course, work in teams; they deal with problem-solving, they can make decisions under 
pressure, and they would have picked up significant experience in the corrective services system and acquired 
skills and training there. They are valuable employees. They would not be people who one would likely dispose 
of unless there were issues with their ability to do any sort of a job and be entrusted in the corrective services 
system. Also, unlike the police, where, essentially, there are sworn and unsworn officers, there are a lot of public 
service positions within the Corrective Services regime, and not all of them involve patrolling corridors and 
keeping order with prisoners. There are different skills that can be applied and different positions that can be 
found. I am assured that because of the more customised, if you like, processes available for dealing with 
officers who are physically unfit through medical reasons for their tasks, there would be no recourse to this 
avenue at all. It is true to say that the terms may be broad enough to embrace that; I find it a little difficult to fit 
medical unfitness into the categories that we have been looking at that would substantiate loss of confidence. Let 
us say it is arguably broad enough, but I am informed and assured that it would have to be a pretty extreme case 
to have recourse to that. Given that there are other avenues and processes that are working well in that regard, 
there would be no cause to do that and suffer the pushing of a system beyond its bounds. 

Hon SALLY TALBOT: I want to ask a couple more questions relating to this subject that Hon Kate Doust 
raised. The point I want to make to the chamber is that the committee did not dream up this area of concern. It 
arose originally in relation to the police because the WA Police Union came to a public hearing and talked about 
the fact that loss-of-confidence provisions are used in the police force to deal with people who are medically 
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unfit for work. I will take the Attorney General to that part of the evidence, recognising that he is not the minister 
with final carriage of the bill and is possibly unaware of it. Mr Tilbury was asked by Hon Donna Faragher — 

You mentioned that you are concerned with … the use of the loss-of-confidence provisions for officers 
for whatever reason from a medical point of view if it is used for that purpose? Can I just seek some 
further detail on that? 

Mr Tilbury said — 

That is correct. If an officer is deemed not to be able to be operational or effectively be a police officer 
anymore due to their medical condition, and that is regardless of how that has come about, whether it be 
work related or non-work related, they have to go through that same process as any other person who 
had committed a serious criminal offence, for example. So they are lumped into the same basket, which 
gives them no dignity at all in relation to their separation from WA Police. 

Then the witness went on to answer other questions from committee members, including me, about the fact that 
loss-of-confidence provisions would apply to somebody who had had a heart attack and they would be used in 
their case to terminate their employment. They would also be used in the case of somebody who had a mental 
illness, and somebody who had had a nervous breakdown would still be dealt with under the loss-of-confidence 
provisions. This is the part to which I want to draw the Attorney General’s attention. The police union told the 
committee that it was currently working on what it called “project recompense”, and Mr Tilbury said this — 

We are in the final stages and we will be launching that at our annual conference in November, where 
we will be seeking the appropriate amendments. 

He went on to say — 

Incidentally, I will say, too, WA Police is very supportive of the change. 

That was confirmed in the hearing with the Commissioner of Corrective Services when again we got a very 
categorical assurance that loss-of-confidence provisions were not the appropriate tool to use with someone who 
is medically unfit for work. In fact, I would probably go as far as to say that the commissioner was slightly 
shocked by the question. I am not indicating in any way that he was not already aware of it but I think that it was 
put to him in a pretty blunt way. Again, Hon Donna Faragher took up the questioning and said — 

I have some sympathy for that, 

“That” being the expressed view that the provisions were inappropriately used, and Mr McMahon said — 

Absolutely; as do I. 

And we went on to have an assurance from his second in command, Mr Norris, who said — 

We have a process that I am not completely familiar with; however, it is a medical boarding process. 
There is an existing framework for officers who do not meet the criteria in terms of their operational 
readiness to effect their duties. I can say that there is no intent to utilise these provisions in that manner. 

My comment to the Attorney General—I do not want to dwell on this point as Hon Kate Doust has pursued it in 
some detail—is that it would be an absolutely devastating thing for a person who was already in 
a psychologically vulnerable position, for instance, having had a nervous breakdown of some kind, to then find 
that the loss-of-confidence provisions were being pursued. Again, I agree with the Attorney General that if there 
was doubt under other criteria, such as honesty, integrity et cetera, then it would be appropriately used. However, 
I wonder, particularly as we have drawn many parallels between the equivalent provisions in the Police Act and 
the amendments we are contemplating here, if the Police Act does end up being amended to make some specific 
provision, whether the government would entertain bringing the same amendments to the Prisons Act and to the 
Young Offenders Act before the house just to make sure that we are delivering on the assurances—I think we are 
90 per cent of the way there—to the officers who might be involved.  

Hon MICHAEL MISCHIN: I think the honourable member may have been out of the chamber on urgent 
parliamentary business when I addressed part of this issue. I identified the fact that the police have a different 
regime in place, and they do not have any option other than to use that particular means to deal with people who 
are physically or mentally unfit. In the case of prison officers, there is another avenue that has been used and 
continues to be used. So I can understand the Commissioner of Corrective Services’ surprise at the suggestion, 
because it would probably be the furthest thing in his contemplation. If I seem to be a bit less emphatic about it, 
it is because I do not have the administration of the Prisons Act under my charge, so I cannot speak for other 
people. But I would be surprised if this were to be used in that fashion, when other more appropriate avenues are 
available—quite apart from the criticism that would be drawn to the department, of the very character that the 
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member has identified. Therefore, so far as potential amendment in the future, I would have thought that it would 
be unnecessary. I cannot speak for the Minister for Corrective Services as to whether, in order to close off that 
particular avenue, that would be done. But what has been identified, and what I understand the Minister for 
Police has been addressing, is the lack of an appropriate workers’ compensation and injury management 
structure within WA Police that can provide any option other than the extreme one that is being used by the 
Commissioner of Police at this stage. I cannot assure the member any further than I have. But I would be very 
dismayed if a sensible and sensitive process, which until now has proved effective from the point of view of not 
only public administration but also officers, would be ignored in favour of this provision, when this is not 
designed for that and I would have thought would be very difficult to fit within that regime. 

Hon SALLY TALBOT: By way of concluding my comments on this point, I reiterate the point made by 
Hon Kate Doust that the possibility that the loss-of-confidence provisions would be used in this way was not 
only left open by the second reading speech, but also referred to specifically in the second reading speech as a 
way of commending the measures, because it left open the possibility of using them in the case of medical 
unfitness. I am sorry. It is in the explanatory memorandum, which refers specifically to the use of the  
loss-of-confidence provisions for medical unfitness. 

Hon Kate Doust: I think it is referenced in the committee report in that way. 

Hon Michael Mischin: Yes. It is at page 37 of the report. 

Hon KATE DOUST: We are at the point at which we probably do not have much more to say on clause 1. But 
the Attorney General would be aware that there — 

Hon Simon O’Brien interjected. 

Hon KATE DOUST: I am so pleased that we are keeping Hon Simon O’Brien entertained! 

Hon Simon O’Brien: I am having a whale of a time! 

Hon KATE DOUST: I know. As I was saying before I was beautifully distracted, there are a number of 
proposed amendments on the supplementary notice paper. From the Attorney General’s comments in his second 
reading reply, I fully assume that the Attorney General will not be supporting any of those amendments, but we 
will move them anyway. All I will say to the Attorney General to assist him so that he does not think we are 
spending too much time on this issue is that when we move the first few amendments, I will probably spend a bit 
of time explaining why we have moved them. As we work our way through them, I hope to seek some assistance 
to move some of them en bloc to move things along a little so that we do not just repeat our comments. I thought 
I would canvass that with the Attorney General so that he knows how we propose to travel through this process 
and see how we go. 

Hon Michael Mischin: I am obliged. 

Hon LYNN MacLAREN: I can hear that the clause 1 debate is concluding. I just want to make a few 
comments, as I have worked on the committee for so long. We have agreed to the policy of this bill. This is not 
the second reading debate; we are looking in detail at whether the clauses will deliver what the policy intends to 
deliver. In looking in detail at the clauses—there are not very many clauses and part X is a big part of the bill—
my rule was to look at whether safeguards were in place to ensure that loss-of-confidence notices would be used 
in appropriate circumstances. As we have already canvassed tonight, one of those circumstances would not be if 
someone was medically unfit. I also looked at whether there would be adequate appeal rights in place and 
whether there would be enough parameters around removing the right to be protected from self-incrimination—
that is the most complex way to express it! 

After looking at that and hearing from the various witnesses the committee had the privilege to hear from, my 
original support for this bill was tested. That is why the recommendations to fine-tune the bill are in the minority 
report. Indeed, I think it is important to recognise that the committee recommendations are not just majority 
recommendations; they are unanimous recommendations from the committee. I was obviously disappointed to 
hear the second reading reply, which seemed to quite quickly dismiss the issues that were raised. That is why 
I will check during the debate on the clauses to see that the Attorney General is completely across the evidence 
that has been put forward in the committee report. If we have read something wrong or if witnesses have 
somehow given evidence that is not applicable to a situation, perhaps the Attorney General can clarify that and 
explain exactly why the recommendation should not be followed. 

During the debate, many improvements can be made to the clauses that will, I think, lead to a better disciplinary 
process for prison officers, give them some clarity around this new modernised approach to managing 
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employees, and ensure that the natural justice that most people feel they are entitled to is upheld for those 
employees who work in Western Australian prisons. I am looking forward to the clause-by-clause debate on each 
of these matters and I hope that more of the evidence that was canvassed during the committee hearings can 
come into this debate and members can become more aware of it.  

In the Legislative Council we have what I have grown to deeply respect—namely, a committee system that takes 
its task very seriously. This is one of the first inquiries I have been on with the Standing Committee on 
Legislation and I hope that the tireless efforts we have gone to in examining exactly how these clauses will affect 
the Prisons Act—we have not even touched on youth custodial officers—and impact the prison system in 
Western Australia are noted. The Minister for Corrective Services’ electorate is in my South Metropolitan 
Region. I have got to know him quite well over the few years we have worked together in politics in this area 
and I know he has a deep passion for improving the prison system. However, it is important that, as members of 
the Legislative Council, we carefully examine whether any improvements can be made to the bill before us and 
that we use the experience and recommendations of the Standing Committee on Legislation to carefully examine 
whether the clauses indeed deliver what the policy of the bill promises. 

Division 

Clause put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the ayes, with the 
following result — 

Ayes (16) 

Hon Martin Aldridge Hon Jim Chown Hon Alyssa Hayden Hon Michael Mischin 
Hon Ken Baston Hon Peter Collier Hon Col Holt Hon Helen Morton 
Hon Liz Behjat Hon Nick Goiran Hon Peter Katsambanis Hon Simon O’Brien 
Hon Paul Brown Hon Dave Grills Hon Robyn McSweeney Hon Phil Edman (Teller) 

Noes (9) 

Hon Robin Chapple Hon Adele Farina Hon Sally Talbot  
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller)  

            
Pairs 

 Hon Jacqui Boydell Hon Stephen Dawson 
 Hon Nigel Hallett Hon Ljiljanna Ravlich 
 Hon Mark Lewis Hon Darren West 
 Hon Donna Faragher Hon Alanna Clohesy 
Clause thus passed. 
Clauses 2 to 6 put and passed. 

Clause 7: Part X replaced — 
Hon SALLY TALBOT: I move the amendment standing in my name. I am getting a look from the Clerk. Does 
that mean sit down? 

The DEPUTY CHAIR (Hon Liz Behjat): You were merely rising to speak to clause 7. You were not moving 
an amendment to clause 7, were you? 

Hon SALLY TALBOT: I have an amendment on the notice paper. 

The DEPUTY CHAIR: You are opposing the clause; you are not moving an amendment. You are just speaking 
to clause 7. 

Hon SALLY TALBOT: I am opposing the clause, which I will then propose to delete. 

The DEPUTY CHAIR: I have given you the call to speak to clause 7. 

Hon SALLY TALBOT: I am opposing clause 7. I see! I am sorry. I have now read the supplementary notice 
paper and I perfectly understand what I am doing. Having canvassed many of these arguments quite extensively 
during the second reading debate, which of course took place before the committee inquiry was held and 
therefore before the chamber had the report in front of it, I will now speak briefly about our general opposition to 
clause 7. Clause 7 proposes to delete the existing part X of the Prisons Act and insert a new part X. My proposed 
amendment is to delete the clause, but I draw the attention of honourable members to minority 
recommendation 1 on page iv of the committee’s report, which states — 

A minority of the Committee recommends that: 
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All clauses relating to the application of loss of confidence provisions be deleted from the Bill. 
All members on this side of the chamber have made it very clear why these provisions should not be supported. 
They are extreme and they are draconian, but perhaps, most important of all, most Australian workers, 
particularly people who work in the prison system, are very tough customers—they can cope with a tough 
working environment; that has never been a problem. The toughness and the force of these provisions, in the 
minds of members on this side of the chamber, are secondary to the fact that these provisions simply will not 
work. They will not fix the problem that the government says it has identified; in other words, introducing  
loss-of-confidence provisions will not fix the problem. 

The reason they will not fix the problem is twofold. Firstly, they will not fix the problem because the problem is 
caused by something other than the provisions of existing part X. I will not go over ground that I have already 
covered because anybody who is sufficiently interested to get to this point of the debate will be sufficiently 
interested to read the entire debate. I have already made the point that the existing provisions of part X include 
the capacity to dismiss a prison officer. All levels of disciplinary action can be taken up to and including 
dismissal. The very troubling point that we gleaned during the debate on clause 1, which the Attorney General 
has confirmed, was that in the government’s mind the shortcomings of existing part X are that under that 
dismissal provision, there is a requirement that the prison officer will have breached disciplinary procedures or 
committed a disciplinary offence. In other words, in plain, ordinary language, they will have done something 
wrong. When we pressed the Attorney General on this point, he conceded that under the loss-of-confidence 
provisions a prison officer could be removed without having committed a disciplinary offence—in other words, 
in plain language, without having done anything wrong. There is something profoundly unfair about that new 
provision, and that is why we oppose it. 

Let me get back to the point I am making about clause 7. I have said that the problem is not caused by an 
inadequacy of the existing part X measures, and I have pointed out how all-encompassing part X is. The 
problems are caused by a massive growth in the prison population. Overcrowding has reached a crisis point in 
some corrective services establishments, so much so that the government is now talking about locating women at 
Hakea Prison, with all the concomitant problems that will go along with that measure, because there is no room 
for them anymore at Bandyup Women’s Prison. There has, of course, been no increase in staffing and no 
commensurate increase in resources. The workforce is under pressure simply because the prison population has 
grown so much and staffing has not grown at the same rate. Frequently, prisons are put into lockdown because 
there are not enough prison officers, and I have heard anecdotal evidence in the last couple of weeks that the 
processes for the admission of visitors to prisons will be circumvented because there are no prison officers on 
duty to carry out those jobs. The whole system is under stress because it is overburdened by the prison 
population and overcrowding. In that situation, of course it will be difficult to deliver appropriate support to the 
workforce because the whole system is creaking at the seams. We have heard evidence—again, it is all on the 
public record for people who are interested—of disciplinary procedures being used in a pretty heavy-handed 
way, in which it turned out that an officer was operating in a much more senior position than the position that 
they had been trained to operate in. They made a mistake in acting in that position—such a mistake that when we 
heard the full explanation of how the situation had arisen, my reaction was that it was absolutely obvious how 
the circumstance had arisen. Fortunately, in that particular case, the prison officer was able to be mentored, 
coached and given special support so that the commissioner was confident that it would not happen again. That 
story had a happy ending, although of course the prisoner officer subject to that experience went through a very 
stressful time. The point I make is that we have a system groaning under the weight of the prison population. The 
government has not properly planned for it; the government has not properly managed it. If there are problems in 
administering the existing disciplinary scheme under part X, the blame has to be entirely laid at the 
government’s door for a lack of adequate resourcing. 
I wanted to make a couple of other points about clause 7, but I will let the Attorney General respond to those 
points before I do so. 
The DEPUTY CHAIR: I am not sure there was anything for the Attorney General to respond to. 
Hon Sally Talbot has a minute to finish if the minister chooses not to respond. 
Hon SALLY TALBOT: I will move on to my next point if the Attorney General chooses not to respond. I have 
pointed out to the Attorney General that one of the reasons the opposition opposes clause 7 is that the wrong 
cause of the problem has been identified. I am asking the Attorney General to respond. 
Hon Michael Mischin: There is nothing to respond to. You are telling me what you think. 
Hon SALLY TALBOT: Yes; what does the Attorney General think? 
Hon Michael Mischin: I have already said what I thought in the second reading reply. I have outlined the basis 
for us taking this course. There is nothing to respond to. 
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Hon SALLY TALBOT: I have made the point that the main reason the opposition opposes this clause is that it 
will not serve the purpose that the government thinks it will serve. That purpose could be better served by 
putting more resources into making the most effective use of the measures contained in part X. The committee 
heard plenty of evidence that procedures are long and drawn out, that people are made to go through unnecessary 
delays and that they are subject to unnecessary stress because the resources are not there. 
In opposing this clause and because this opposition comes from minority recommendation 1, I would like to 
draw the attention of the chamber to the fact that the application of part 5 of the Public Sector Management Act, 
which is part of clause 7, will not be subject to further amendment to delete those specific clauses. Does the 
Attorney General need a more specific reference to what I am talking about? Proposed section 98, “Application 
of Public Sector Management Act 1994 Part 5”, on page 4 of the bill, prescribes prison officers for the purposes 
of that act. Of course, a clause later in the bill refers to the Young Offenders Act. This is a very important point 
because, interestingly, the Western Australian Prison Officers’ Union said that although it felt the measures in 
existing part X of the Prisons Act could be used more effectively, it conceded that it could live with the 
prescription under the Public Sector Management Act largely because those provisions are well tested. Members 
who are familiar with part 5 of the act will know that it very carefully enumerates the steps that can be taken in 
disciplinary proceedings and they are well tested in the public sector. However, a particular point was made 
about the application of the PSMA. If the Attorney General does not want to deal with this point now, I am 
happy to take a signal from him that there is somewhere else in the bill he would like to deal with it. However, 
I would ask him to address a particular point made by the Community and Public Sector Union–Civil Service 
Association that it has canvassed in several different contexts, and I believe it came up during the discussion of 
the Workforce Reform Bill—that is, the view that the existing provisions under the Young Offenders Act are 
more stringent than those under the PSMA. I wonder whether I could ask for the Attorney General’s reaction to 
that or perhaps an indication from him that he wants to talk about it somewhere else in this debate. 
Hon MICHAEL MISCHIN: I note that the member is speaking generally against clause 7, which has a twofold 
effect. Firstly, clause 7 not only deletes existing part X of the Prisons Act and inserts a new disciplinary process 
for prison officers, but also provides for the application of part 5 of the Public Sector Management Act, which 
has several advantages that I have indicated, one of which is applicable to all other public servants. It will also 
replace the two systems for discipline currently operated in respect of prison officers and youth custodial officers 
with one system. 
It is my understanding that there is support for the use of part 5, leaving aside the loss-of-confidence issues. The 
opposition to clause 7 entails that that will not be made available to prison officers and instead will maintain the 
inadequate disciplinary system that is currently in place in part X. I do not know where the idea comes from that 
more resources of some sort will somehow make part X operate more effectively when the process is 
cumbersome and outdated, far inferior to the refined one that is available to other public sector workers in 
part 5 and, one would have thought, as a matter of uniformity and equity, ought to be applied to prison officers 
and youth custodial officers as well. There is no advantage in opposing clause 7 in its entirety. 
I have already outlined the purpose of the loss-of-confidence provisions and the need to align the disciplinary 
processes rather than to have, at the very least, two separate ones operating within the corrective services system. 
I will not go through that again. I have already pointed out the advantages of the new loss-of-confidence 
management system because it does not rely on the proof of wrongdoing but simply the capacity to do the job in 
a way that would encourage confidence. 
Hon Sally Talbot again mentioned the availability of the part X disciplinary system but has not addressed how 
the two scenarios that I outlined in my second reading reply, neither of which evidence a disciplinary offence, 
would be managed by the Commissioner of Corrective Services. It would be easy to see how it would be 
managed if one were the Commissioner of Police and a police officer had been in those circumstances, but no 
amount of resources, whatever they might be, will manage those two scenarios in the case of a corrective 
services officer. 
Hon Sally Talbot mentioned the increase in the prison population. I fail to see how that has anything to do with 
the two sorts of scenarios that I have outlined that would give rise to loss of confidence. If part 5 of the 
Public Sector Management Act were to be adopted as the disciplinary process for custodial officers and youth 
custodial officers, one questions what the point would be of maintaining part X of the Prisons Act because  
no-one would use it. I am not quite sure where the opposition is coming from in all of this, other than simply 
casting the baby out with the bathwater by opposing clause 7 because it does not like the loss-of-confidence 
regime that that establishes, but also disposing of the significant advantage of having access to part 5 of the 
Public Sector Management Act. If it will shorten any further debate on the subject—I have addressed those 
points—the government will of course be maintaining that clause 7 be enacted as a key component of the 
proposed reforms and it will do so in its entirety.  
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Hon SALLY TALBOT: It is not that complicated, Attorney General; it is actually quite straightforward. What 
the opposition and, indeed, the minority of the committee believe is that the existing provisions of the act are 
adequate for dealing with prison officers whose behaviour breaches professional standards. That is very, very 
clear. Nobody in this chamber would doubt that the provisions of part 5 of the Public Sector Management Act 
are well tested and clear, and the majority of people have confidence in the way they work. However, the 
Attorney General will be very much aware that there are objections to part X of the existing act being removed 
simply to be replaced by the PSMA, because of the problems I have already outlined with implementing the 
existing part X. The Department of Corrective Services is not adequately resourced to be able to put those 
measures into effect. 

However, that is the simple point. The slightly more complex point that I am asking the Attorney General to 
engage with is that, along with the general concern about these measures not fixing the problem, there is 
a specific concern about part 5 of the PSMA. I will now be more specific; I was not sure how familiar the 
Attorney General would be with this argument, but he will find it on page 23 of the Standing Committee on 
Legislation’s twenty-fifth report. It states, at paragraph 6.5 — 

The Community & Public Sector Union/Civil Service Association of WA was, however, not supportive 
of the application of PSMA to youth custodial officers. It pointed out that the investigation process 
under the current Young Offenders Act 1994 is more rigorous than under the PSMA. For example, it 
pointed to certain rights, such as cross examination and re-examination, given to youth custodial 
officers under the Young Offenders Regulations 1995, which do not exist under Part 5 of the PSMA. 

I am asking the Attorney General to address that particular point so that we can understand how the government 
reacts to that criticism of removing certain provisions for the implementation of disciplinary processes, and 
replacing them with provisions that appear to be less rigorous. 

Hon MICHAEL MISCHIN: I remain confused because clause 7 has nothing to do with Young Offenders Act 
custodial officers. 

Hon Sally Talbot: In that case, I’m happy to bring it up later, because we’ll get to the clause — 

Hon MICHAEL MISCHIN: Absolutely, because — 

The DEPUTY CHAIR (Hon Simon O’Brien): Order! We only have one member on their feet at a time. The 
Attorney General currently has the call. 

Hon MICHAEL MISCHIN: This may assist: clause 7 introduces the part 5 regime for custodial officers under 
the Prisons Act, and it is a disciplinary regime that is applicable to the 250-odd public service officers who work 
within the Department of Corrective Services, so it would be a uniform PSMA disciplinary regime, but it would 
apply only to custodial officers and bring them within that regime. The bringing in of youth custodial officers 
would come under clause 14 of the bill, which deals with the Young Offenders Act. Specifically, by way of 
assistance, clause 14(3) prescribes the regulations made for youth custodial officers for the purposes of the 
Public Sector Management Act. That argument, with respect, has nothing to do with clause 7. 

Hon SALLY TALBOT: I appreciate the point made by the minister, and I will take it up later because there are 
other questions about the prescription of youth custodial officers under the provisions of part 5 of the PSMA, 
which we will come to later. 

Hon Michael Mischin: That is what I assumed you were arguing. If that regime is more stringent, that has 
nothing to do with what we are dealing with here. 

Hon SALLY TALBOT: I will take that point up later. I was, however, just making the general point that in 
opposing clause 7 there is a less fervent and less adamant opposition to that one small provision in clause 7 and it 
involves the application of part 5 of the PSMA, because it is a system that clearly works. I point the minister to 
the evidence that was obtained by the committee on pages 22 and 23 of its report, that the WA Prison Officers’ 
Union is not opposed to the provisions of part 5 of the PSMA being applied to them. 

I point out for the benefit of the many dozens of people following this debate very closely on the internet that 
clause 7 — 

Hon Alyssa Hayden interjected. 

Hon SALLY TALBOT: No, while they could of course be following this, fortunately for them they have other 
concerns in their lives. This bill is of such interest to the Western Australian community that I know for a fact 
that many people are listening out there. 

I point out that what is being opposed here is a clause that goes from page 4 to page 23, so it is a massive part of 
the bill; nearly half the bill is being opposed here. In the interest of the effectiveness of this debate, at this 
stage I might finish my comments about the opposition to clause 7, noting the unlikelihood of the government 
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supporting the opposition on this point, and that Hon Kate Doust has a number of specific amendments in her 
name, and we can debate clause 7 line by line. 

Hon LYNN MacLAREN: I can feel Hon Sally Talbot’s pain. This clause is the guts of the loss-of-confidence 
provisions, with which we found considerable issues. We were concerned that this was not the way to implement 
them. However, within these pages the PSMA is included, which is an improvement. It is a question of how hard 
we work to fix it. The suggestion to delete the entire clause 7 is an elegant solution, but I agree that it goes a little 
too far. 
Hon Michael Mischin: It is not an elegant solution; it is a blunt instrument. 

Hon LYNN MacLAREN: Okay, it is a bit blunt, but it does indicate that there were considerable concerns with 
the loss-of-confidence provisions, and we will deal with them line by line. One of the aspects of the research into 
these loss-of-confidence provisions brought me back to the inquiry that we held on the transportation of 
prisoners in custody related to the death of Mr Ward. At that time we examined the culture among custodial 
officers and whether they had adequate training, as Hon Kate Doust has already raised today, and whether they 
were regularly assessed to ensure that they had the right skills necessary to deliver the task we are giving them. 
In approaching the Custodial Legislation (Officers Discipline) Amendment Bill 2013, I think that was one of the 
lessons I implemented. People should be managed in a culture of continuous improvement, upskilling and having 
their performance regularly monitored. There should not be this what I will call a blunt instrument of using 
a loss-of-confidence provision. The management kind of knows who they are, what they are doing and whether 
they are doing their job well. Trying to amend this bill by deleting clause 7, I think, is an attempt to flag—
perhaps with a blunt instrument, and there is no way to make those metaphors work—that it is the managerial 
culture that really needs to develop. Currently, for example, a prison officer can be fired for not doing their job. 
Already we know that something is in place that enables us to ensure that if they do not do their job, they lose it. 
This loss-of-confidence thing is well over the top for what we see as the role of a prison officer in that contained, 
tightly controlled environment, with the rules they have to do their job. The deletion of clause 7 is important to 
ensure that the managers in that position sort of learn that their job is to manage their staff, not to look into the 
back cupboard and pull out the wildcard of loss of confidence when all someone needs is performance 
management. 
I understand the minister’s reasons for not supporting this amendment before us, which is to oppose the pages 
that cover clause 7. But in the interests of making a very good bill, I support Hon Sally Talbot’s suggestion and 
will leave it up to the government to fix it if we win this debate, and will maybe seek to reinsert those clauses to 
do with the Public Sector Management Act. I will support this amendment. 
The DEPUTY CHAIR (Hon Simon O’Brien): Members, before I put the question that clause 7 stand as 
printed so that those of a mind to do so can vote against it, we have to consider the form that clause 7 will be in 
before I put that question. As has been observed, physically it is a very long clause that runs for 20-odd pages. 
I am proposing that we now work through the amendments that have been proposed, and that will us through it. 
Hon Kate Doust, would you care to move an amendment? 
Hon KATE DOUST: I really looked forward to doing that; thank you, Mr Chair. 
Hon MICHAEL MISCHIN: Can I just make a comment before Hon Kate Doust does? In terms of the 
amendments, I note that there was no opposition to the moving of clause 6, and clause 6 directly refers to 
proposed section 101(1)(b), which is the removal action provision in clause 7—one of the key provisions, the 
government would say, to the new regime. So, that creates another difficulty as well. If that provision is not 
passed, section 13 of the Prisons Act will have been amended in a way that does not sit with the way the act will 
appear, and it will refer to a non-existent and utterly irrelevant provision that clause 7 will have removed. There 
is therefore more than one difficulty with the course that has been adopted by, first, opposing clause 7 and, 
second, agreeing to clause 6. 
The DEPUTY CHAIR (Hon Simon O’Brien): We have dealt with clause 6 for the present and we have moved 
on to clause 7, to which Hon Kate Doust is about to move an amendment, I believe. 

Hon KATE DOUST: I am indeed; thank you, Mr Deputy Chair. I move — 

Page 5, lines 30 to 33 — To delete the lines. 

I appreciate the comments of both Hon Sally Talbot and Hon Lynn MacLaren, as I know that they have worked 
very diligently on the Standing Committee on Legislation to put that report together and have certainly worked 
through those minority recommendations that they have been referring to in this part of the debate on clause 7.  

The Attorney General would be aware that clause 7 is a significant concern for the opposition with the 
introduction of the term “loss of confidence”. Our view is that the whole debate, to which we have referred 
before, has really focused on the potential corruption of prison officers. I am not too sure of the number of prison 
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officers in the system, but I think the figure of 1 500 was mooted last night. The Attorney General might correct 
me and tell me that there are a couple of thousand prison officers in the system. We are very concerned that if the 
whole focus is on potential corruption, the community might start to view prison officers in a different light. It 
will have the potential to impugn the reputation of individual prison officers, and we have a concern about that. 
We take the view, as has been expressed by my colleagues, that if an individual prison officer does not comply 
and deliver on matters relating to their work performance—such as whether they can work to capacity, whether 
they are obeying managerial instructions, and whether they are complying with the rules and requirements laid 
out in the appropriate legislation or set down by their employer to enable them to perform each task as 
required—there is in place a regime to deal with that. Our view is that that regime to date has been adequate to 
deal with work-related performance matters.  

I note that the discussion we have just had was about the fact that there will be a change and the two separate 
regimes will collapse into one to deal with those types of issues. I refer back to the report in which there was 
discussion about the unwieldy time frames and extended periods taken to resolve a disciplinary matter through 
the current processes. We know all of that. However, our view is that if that was the core problem, by all means 
the government should address those issues. If it really wants to sort out the processes and mechanisms by which 
those slights and breaches of work standards are dealt with, it should do so. However, the discussion that arose 
from the Minister for Corrective Services for getting this legislation into this place referred to a number of 
allegations made about a group of prison officers. I think the number was around 59 but I am happy to be 
corrected on that. I understand that at the end of the day only three were removed as a result of the allegations 
being investigated, and I think rather than being terminated, they ultimately resigned.  
Our view is that we need to separate out the issues. If it is really around the day-to-day manner in which prison 
officers conduct their work—whether they are reaching the standards that are required, or whether they are 
ticking off the boxes on the tasks that are given to them—there are mechanisms in place to deal with that, and 
that is obviously what is happening in terms of collapsing those two systems into one. But if it is around whether 
prison officers have made bad choices, if we like, or are mixing with people outside of work who are not 
necessarily appropriate to the nature of their work, or are coming under—I think the Attorney General used the 
words—“bad” influences or “negative” influences, or if they have been picked up as being groomed, that needs 
to be treated differently. I think my colleague Hon Adele Farina talked last night about the role of the 
Corruption and Crime Commission in this space. We know that if there is misconduct in this space, the 
Corruption and Crime Commission is the appropriate vehicle that should be used to investigate alleged 
corruption of prison officers, as it is for any other public servant—because that is what these people are. They 
are public servants. They are indeed different from police officers.  

The purpose of this amendment is to delete the definition that is set out at page 5, lines 30 to 33. We believe 
these words need to go, because we need to bring the focus back to the individual officer’s integrity and honesty, 
rather than their work performance. The loss-of-confidence provisions are around, if we break them down, the 
issue of corruption. There needs to be a different set of words to deal with them. We do not believe that this 
definition is appropriate at all, because it just pulls that attention in. Therefore, we are seeking to have these 
words deleted, and we will then move another amendment that we believe spells them out more clearly. If loss of 
confidence is to be applied, it should be applied to investigations that have occurred into alleged corruption when 
a person is found not to be a fit and proper person to continue in that role. I think the language needs to change 
around that individual and the reasons why a chief executive officer would lose confidence. This is a significant 
issue. When we get to the next amendment, I will talk about why we are very concerned about the use of the 
loss-of-confidence provisions and why we want to ensure that they are contained to specific areas, because, as 
they stand now, they are too broad for what we believe are appropriate. 

Amendment put and negatived.  
The DEPUTY CHAIR (Hon Simon O’Brien): The next amendment on the supplementary notice paper, 
I think, may now be in jeopardy with the disposal of the amendment that we have just dealt with.  

Hon Kate Doust: Is it? 

Hon Michael Mischin: It would leave undefined the words “prison officer’s suitability to continue”.  

Hon Kate Doust: It is really about expanding what is there. 

The DEPUTY CHAIR: I notice that the member wishes to proceed with the next amendment, so please do so. 
In the interest of expediting the debate, I am inviting the member to please go ahead.  

Hon KATE DOUST: Thank you, Mr Deputy Chair. I move — 

Page 6, lines 7 to 9 — To delete the lines and insert —  

 (a) the chief executive officer has formed the opinion on reasonable grounds that the officer —  

2/7 
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 (i) has engaged in corrupt conduct (or any other conduct constituting an indictable offence); 
and  

 (ii) is no longer a fit and proper person to hold a position as a prison officer; and 

Does the Attorney General want to say something before I deal with this? 

Hon Michael Mischin: No. 

Hon KATE DOUST: Flowing on from the amendment that we tried to get up, a loss of confidence is very 
significant. Our concern is that if the CEO applies this provision to an individual and the individual goes through 
the process and is stood down for a period of 28 days, they may end up going to the Western Australian 
Industrial Relations Commission to have a series of hearings to put their case. If they go through all the 
processes, they might even end up at the Corruption and Crime Commission; I do not know. If it is found that 
there is no case to be made, the loss-of-confidence notice is not appropriate, there are no grounds and the charges 
are not proven, how will that individual ever get back the confidence of the commissioner? How will they ever 
return to their workplace and be able to hold up their head and get on with their job and their life? It will be nigh 
on impossible; they will never regain the confidence that they need to do their job. This comes back to the other 
issues that we have talked about. It is one thing to deal with workplace matters in one way, but we think they 
should be separated from matters related to what the government is really talking about—that is, identifying 
people when it is thought that there might be some corruption or potential corruption. 

The amendment that we have put tries to clarify that, so we say that we should delete the lines and substitute the 
following words — 

(a) the chief executive officer has formed the opinion on reasonable grounds that the officer —  

(i) has engaged in corrupt conduct (or any other conduct constituting an indictable offence); 
and 

(ii) is no longer a fit and proper person to hold a position as a prison officer; and 

We think that is a much fairer way to operate than just issuing a loss-of-confidence notice, because a  
loss-of-confidence notice, as proposed in the legislation, denies natural justice to a worker. It is a one-way street. 
There is no genuine comeback from there. If the government is trying to use this as a mechanism to remove from 
the prison system people whom they believe to be corrupt or to have engaged in corrupt activities, we think it 
should be put in the language that we have proposed so that the commissioner would need to have reasonable 
grounds to believe that the person had engaged in corrupt conduct or was no longer a fit and proper person. 
I think it is better language. I will be interested in the Attorney General’s view on it, but this is the proposal that 
we have put. We think it is a more appropriate and fairer way to go. If we leave it as it is, there will be no 
comeback for the individual. If a loss-of-confidence notice is issued to a prison officer and they go through all 
the processes and the charges are proven not to be true, I would like the Attorney General to put on the record 
and explain to us how that individual worker can possibly hope to regain the confidence of the CEO and return 
to work as though nothing had happened, because it is just not going to happen.  

Hon MICHAEL MISCHIN: I will be quite short with this. I have already explained the rationale for the loss of 
confidence provisions. They are the same regime as those used quite effectively by Western Australia Police to 
remove police officers who the Commissioner of Police has lost confidence in on the basis of an officer’s 
integrity, honesty, performance or conduct. It is not the case of a charge being laid for loss of confidence. As 
indicated, it is a managerial tool as came out in the evidence before the committee.  

The proposed amendment is too restrictive and will create a few problems internally. The opposition proposes 
that the chief executive officer must form an opinion that the officer is engaged in corrupt conduct or other 
conduct constituting an indictable offence, an offence of some significant seriousness. He has to be satisfied not 
only of that but also that the officer is not a fit and proper person, which suggests that there are circumstances in 
which one can be corrupt or commit an indictable offence and still be a fit and proper person to be a prison 
officer. I find that to be an astonishing idea. The commissioner must be satisfied of both. With this amendment, 
the legislation is saying they have to be satisfied of both, so it will be arguable somehow that it is Parliament’s 
intention that a person can be corrupt or have committed an indictable offence and still be a fit and proper 
person. The amendment cannot be passed in its current form. The member would have to amend the amendment 
to make it make sense.  

Hon Kate Doust: If you’ll support an amended one, I’m happy to do that.  

Hon MICHAEL MISCHIN: No; it would create another problem if we put an “or” in place of the “and” 
because then it would open up the provision for the chief executive officer to have reasonable grounds for 
believing the prison officer is no longer a fit and proper person on its own, and arguably that would provide 
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a broader basis for commencing loss-of-confidence activity than the rather more restricted one that is defined 
under “suitability to continue as a prison officer” in proposed section 99. We cannot support the amendment for 
a raft of reasons, quite apart from the policy reasons.  

Hon KATE DOUST: Will the minister answer the second part of the question: how does a person come back to 
a workplace where that loss of confidence has not been proved? If everything has been resolved, how does the 
person return to work? How does the CEO deal with that when it is applied?  

Hon MICHAEL MISCHIN: He will deal with it in the same way as the Commissioner of Police might; in the 
same way as under existing part X of the Prisons Act if there is a reasonable basis shown for the officer’s 
conduct. Let us take the scenario I outlined in the second reading reply. A prison officer is intoxicated on the 
premises of an outlaw motorcycle gang where criminal activity has taken place. There is no direct evidence to 
prove involvement with any criminal activity, but it raises suspicion that the person is too close to, or corrupted 
by, criminal elements, bearing in mind that even though one might be off duty at the time, the next day on shift 
he will go back into a prison where some of the mates of these types reside at public expense. That might raise 
a legitimate question about whether the Commissioner of Corrective Services has confidence in that officer’s 
ability to discharge his or her function. That will open up the loss of confidence process. Under the current 
regime, the officer can say, “I’m not going to talk to you about it; I was off duty; none of your business; end of 
story.” Nothing much can happen. Under this regime, they will be required to give an explanation. It may be 
quite a legitimate explanation. It may be that the officer wandered into the wrong house or was kidnapped by the 
bad guys. There may be a raft of explanations. There may be an explanation that is legitimate and cogent, and 
confidence can be restored. That situation is present with police, and there is no reason prison officers cannot 
have a similar regime apply and do so effectively. I would expect that before embarking on a case as extreme as 
loss of confidence that the Commissioner for Corrective Services would at least have a reasonable basis for 
doing so and must indeed inform the officer of the grounds for that loss of confidence. I cannot take that any 
further. Plainly there is a difference of opinion. The minority of the committee thinks it is a bad idea; the 
majority accepts the policy. The government has brought this bill forward with a view to that and we are just 
going to have to agree to differ and move on with the amendment.  

Hon KATE DOUST: Loss of confidence is a substantial stain, if you like, on a worker’s record; it will always 
be there. In a community that has relatively small workforce numbers, word would spread pretty quickly that that 
loss-of-confidence provision had been applied to a particular individual. The opposition’s concern is that if the 
scenario the minister talked about is applied and there is a perfectly acceptable reason that that individual was in 
that location and the commissioner accepts that, how does that individual go back into that workplace? How can 
they demonstrate that that confidence has been restored and that their future is on track? I would have real 
concerns with how they manage that.  

Hon MICHAEL MISCHIN: In the same way they do currently under the part X regime and the charges are not 
founded. They go back to the prison; they are removed from suspension if, for example, after investigation 
charges are proved to be unfounded. In this case, it is probably better because if the commissioner is persuaded 
that there has been no reasonable foundation for his loss of confidence, that would be recorded. Whereas, if there 
was no avenue to test the officer by way of explanation or the requirement to give an explanation, the allegation 
or suspicion still hangs there. 

Hon ADELE FARINA: Could the minister please inform the chamber how often a decision by the 
Commissioner of Police to remove an officer through the loss-of-confidence provisions has been overturned by 
the Industrial Relations Commission, if ever?  

Hon MICHAEL MISCHIN: I understand it is two cases in 10 years.  

Hon ADELE FARINA: Would the minister agree that the whole purpose of the loss-of-confidence provision is 
that it is a fast track to get an officer that the commissioner is unhappy with to resign. The reality is that once an 
officer is faced with the prospect of going through a loss-of-confidence and removal process, in a large majority 
of cases, if not greater than that, the officer elects to resign in order to avoid that stain, as Hon Kate Doust 
referred to it.  

Hon MICHAEL MISCHIN: I do not accept the proposition that the majority resign rather than see through the 
loss-of-confidence process. I have indicated that in the last 10 years I do not know how many loss-of-confidence 
proceedings have been commenced by the Commissioner of Police, but I am informed there have been only two 
successful reviews by the WA Industrial Relations Commission. One resulted in the reinstatement of the officer 
and the other resulted in compensation being paid. That seems to suggest that in most cases the Commissioner of 
Police’s judgment has been vindicated, assuming there have been more than two cases. In other words, there was 
a sound basis for having lost confidence in those particular officers. I do not know what the figures are; perhaps 
the honourable member has access to them. I do not know that it is necessarily correct to say that most officers 
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subject to the loss-of-confidence process resign rather than see the matter through or do not contest it or do not 
provide some basis for the Commissioner of Police having his confidence in the officer restored.  

Hon ADELE FARINA: If the Attorney General is not aware of those figures on police, will he undertake to 
obtain and provide them to this chamber? Will the Attorney General provide figures about how many times over 
the last two or five years the Commissioner of Police has brought a no-confidence action against one of his 
officers and, in each of those instances, whether the officer saw the process through and was dismissed or 
actually resigned before that process was completed?  

Hon MICHAEL MISCHIN: No. If the honourable member is interested in that sort of information relating to 
the Police Act, she is quite welcome to ask the Minister for Police matters about her portfolio. It has nothing to 
do with the bill before the house.  
Hon Adele Farina: Is the Attorney General prepared to defer consideration of the bill until I get that 
information?  
Hon MICHAEL MISCHIN: No.  
Hon Adele Farina: I didn’t think so.  

Hon MICHAEL MISCHIN: It has nothing to do with the bill. I am sure the Minister for Police would be happy 
to provide the information on police officers. I do not have access to that information and I do not see that it has 
any relevance to the regime here.  

Hon ADELE FARINA: It has relevance if this process is actually used to exit an officer out of an organisation 
as quickly as possible with the least amount of fuss. There is an argument to be made that it is a denial of natural 
justice. That raises a range of questions. If it is not a denial of natural justice in its normal sense, it is in the intent 
because it forces people to opt for resignation rather than have a finding of no confidence against them.  

Amendment put and negatived.  
Hon KATE DOUST: I move — 

Page 7, lines 8 to 10 — To delete the lines and insert — 

(3) The chief executive officer shall conduct any investigation to determine that a prison officer — 

(a) has engaged in corrupt conduct (or any other conduct constituting an indictable offence); 
and 

(b) is no longer a fit and proper person to hold a position as a prison officer. 
The opposition thinks it is appropriate to delete the lines currently in the bill and insert the lines in the 
amendment. I know that there has been some discussion around this, but it is clearly the opposition’s view that 
before the chief executive officer moves on a prison officer and uses the loss-of-confidence provisions, there 
should be an investigation, and before that occurs, they should be very clear in their minds why it is going to 
happen, and that it is based on fact. The opposition is concerned, given the nature of the business in which these 
people are working—in the very confined spaces with the individuals that they are looking after, who are 
probably not the most pleasant of individuals and who are probably a bit creative about what they would like to 
do to the prison officers—that a prisoner could make an allegation about corrupt behaviours of a particular 
prison officer, and if the CEO takes the word of a prisoner about that prison officer and applies  
loss-of-confidence provisions, an appropriate investigation should be carried out to verify the allegations being 
made so that the prison officer is not put in the dreadful position of not having access to natural justice and of 
having to go down the path of clearing their name, if you like, which may involve extended time off work and 
a significant loss of income over time. As members know, anyone who is stood down from work, even if they 
are getting paid in the first instance for 28 days—it may be extended for a longer period, and there is reference 
already in this legislation to back pay for up to 12 months, which is another issue that the opposition thinks 
should be revisited and perhaps extended—will never recover that money, because they may have to pay legal 
fees and their ongoing living costs, and they may have to resort to borrowing from family or friends. Therefore, 
allegations that are not investigated before loss-of-confidence provisions are applied could certainly dramatically 
and dreadfully change the situation of that worker. Before the CEO makes that decision and lets the worker 
know about that decision, an investigation should be conducted into the veracity of any allegations to see 
whether that prison officer has indeed engaged in any corrupt activities or whether they are still a fit and proper 
person to hold that job. 
I want to make it clear to the Attorney General that the opposition does not condone the corrupt activities of any 
individual, and it would certainly want those individuals treated appropriately, but it would want them treated 
appropriately with a full investigation and the facts on the table before the door was open to loss of confidence 
because the opposition is concerned about the implications afterwards if those complaints or allegations are 
found to be false. 
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Hon MICHAEL MISCHIN: With respect, the process-of-removal action is triggered by the chief executive 
officer not having confidence. That presumes that a decision is made on the basis of some information. The 
purpose of proposed section 101(3) is to make any necessary investigation to determine the prison officer’s 
suitability to continue as a prison officer, which means that prison officer’s suitability as a prison officer with 
regard to that officer’s integrity, honesty, competence performance or conduct. That then informs the grounds for 
identifying to the prison officer the basis for the loss of confidence and the prison officer then knows what they 
are to answer if they choose to do so. There is a process of natural justice involved because the prison officer has 
the ability to answer and the issue is reviewable in due course. Therefore, we do not accept that that provision 
should be removed and we do not accept the basis for the proposed amendment.  

Turning to the proposed amendment itself, it does not work. If it were to be introduced, it would not empower 
the chief executive officer to make any investigation that may be necessary in respect of the suitability of the 
officer. On the contrary, it requires the chief executive officer to investigate a prison officer to determine 
whether they have engaged in corrupt conduct or any other indictable offence and are no longer fit and proper. It 
does not relate to any particular prison officer and certainly not the one who is the subject of removal action 
alone. It is a broad-based requirement to investigate any prison officer, so it logically does not follow and sit 
with the rest of that regime in proposed section 101. Therefore, for a variety of reasons the government will not 
support the amendments. 
The DEPUTY CHAIR: I remind members that when the presiding member is speaking, people in the chamber 
are not to walk around and are to remain silent. The question is that the words proposed to be deleted be deleted. 
Amendment put and negatived. 
The DEPUTY CHAIR: The next amendment is in the name of Hon Sally Talbot, who appears to be away on 
urgent parliamentary business. Unless someone wishes to move that amendment, we will move on. 
Hon KATE DOUST: I move — 

Page 7, after line 19 — To insert — 

(4A) The prison officer must be advised of — 

(a) the implications of giving information, answering any question or producing a document 
when required to do so under subsection (4); and 

(b) the relevance of the information or document that is required for the purpose of the 
investigation. 

My amendment probably relates to some of the matters Hon Sally Talbot may have referred to. 
Hon Lynn MacLaren may want to back this up, because I think it is linked to a minority recommendation, or at 
least that is why Hon Sally Talbot would have sought to delete those lines. The amendment 53/7 I have moved is 
also linked to amendment 54/7 that I will move at a later stage. Both those amendments arise from 
recommendation 1 in the report, which is a committee recommendation that had not been moved formally by the 
committee, so I have moved it formally to assist it. If the Attorney General remembers, recommendation 1, as set 
out on page 2 of the committee report, states — 

The Committee recommends that the Custodial Legislation (Officers Discipline) Amendment Bill 
2013 be amended to reflect the reference in the Second Reading Speech that: 

Importantly, the compelled information will not be used in any other proceedings and the 
officer must be advised of the implications of the abrogation, and the relevancy of the 
required information. 

If members go to page 47 of the report, they will also see that recommendation there. They will also see on 
page 46 the committee comment leading up to that recommendation. I understand there was a difference between 
the majority and the minority report on this section. On page 46, the “Committee comment” states — 

The Committee appreciates the importance of custodial officers answering questions in matters that 
may have disciplinary repercussions given the nature of their role outlined above. A failure to do so 
could, in certain circumstances, raise issues of integrity, which may have serious repercussions for the 
custodial facility and, potentially, community safety. 

I think those are some of the matters that the Attorney General canvassed as well. Paragraph 8.18 of the report 
states — 

The Committee notes section 9 of the Prisons Act 1981, as noted in Appendix 5, already abrogates the 
privilege against self-incrimination. This is in circumstances where a person is required to give any 
information or answer any question as part of an inquiry set up by the Commissioner. However, such 
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compelled information cannot be used in any other proceedings, including any disciplinary proceedings, 
other than proceedings for failure to give an answer. 

I think that is a significant concern of the committee. I think the committee wanted to clarify whether it was the 
case that if prison officers were required to provide information, that information would be used for only that 
purpose and would not be used for other purposes. I want to be very clear about that. That relates to 
paragraph (b) of my amendment.  

The committee then noted in the second reading speech that a penalty will be imposed for not producing the 
required information and that safeguards apply. One of the questions I had for the Attorney General I may as 
well ask now because it is referenced in his speeches. When he gets to his feet, can he explain to the chamber 
what those safeguards are? The report continues — 

Importantly, the compelled information will not be used in any other proceedings and the officer must 
be advised of the implications of the abrogation, and the relevancy of the required information. 

The committee then stated that it would appear that the stated intention is not clearly articulated in the bill. The 
second reading speech is saying one thing but the committee—I take this to be the majority of the committee—
was not satisfied that that sentiment was reflected appropriately in the legislation. The report continues — 

The Committee has also taken into consideration the following: 
• the Department’s evidence … 
• concerns expressed in evidence about the use of compelled information by other agencies; and 
• the existing safeguards in section 9(4) of the Prisons Act 1981. 

I am sure that Hon Sally Talbot and Hon Lynn MacLaren will be able to provide us with some more detail about 
the committee’s concerns about those matters. The report went on to state — 

The Committee recognises that custodial officers work in a closed environment, requiring a heightened 
degree of trust and confidence. 

That is something we all acknowledge. As the Attorney General said earlier, one has to know whom one is 
standing next to and one has to be able to trust them. I agree with him on that, particularly in the nature of that 
work. It is an incredibly hazardous job. As I said earlier, we do not know from minute to minute what will 
happen in some of those situations, not necessarily in our prisons but we read some pretty horrific stories of 
violent activities in other prisons. I do not think we have had any outrageous violent activities for quite some 
time. I am thinking back to the Fremantle jailbreak back in the 1970s or the 1980s—it was 1988, which was not 
that long ago when we think about it. I thank the Deputy Chair (Hon Simon O’Brien) for that.  

The majority of the committee—I imagine it would have been Hon Robyn McSweeney, Hon Donna Faragher 
and Hon Dave Grills—believes that it is justified for the abrogation of privilege against self-incrimination to be 
extended to removal actions, but the minority take a different view. I would imagine that recommendation 1 was 
unanimous, so the amendment in my name is really just stepping out, if you like—I really hate the expression 
“stepping out”—what is actually listed there, because I understand that the recommendation that was written was 
not written in a format appropriate for inclusion in the bill. I have drafted this amendment to assist the committee 
with its concerns that if prison officers were to be put in a situation of having to answer questions, prior to being 
questioned they would be advised of the implications of giving information, answering any question or 
producing a document when required to do so, and they would also be advised of the relevance of the 
information or document that is required for the purpose of the investigation. 

I have moved this amendment to assist the committee because unfortunately, for some reason, the committee 
was not able to do so. It has highlighted an important issue and it is only logical that if loss of confidence has 
been applied and a person is brought in for questioning about that situation, they should be told in advance about 
what is going to happen with the information that they supply and how it will be used. 

Hon ADELE FARINA: What precaution is given to officers who are being interviewed about a set of 
circumstances that may lead to a loss-of-confidence action by the commissioner? Are they cautioned in any 
way? 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General).  
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